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 1.  TIME:  9:00   CASE#: MSC16-00459 
CASE NAME: TRADEMARK HOMES VS. ALLARD 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY DEAN WEISZ CONSTRUCTION 
* TENTATIVE RULING: * 
 

Cross-Defendant Dean A. Weisz Construction (“Weisz) moves for approval of good faith 

settlement between it and Michael and Wendy Allard, barring future claims based on 

comparative fault, equitable indemnity or contribution.  

Weisz was a subcontractor hired by Trademark, with no written contract. Weisz asserts 

that its scope of work was installation of doors and door hardware, installation of appliance 

panels, millwork, closet shelves, framing for a kitchen hood, cabinet hardware, a wine rack, and 

casings on interior doors.  The settlement with the Allards is for $12,500.  Most of the defects in 

the building alleged by the Allards are exterior problems, but interior problems involve cracked 

walls, electrical, plumbing, and HVAC.  Some problems concerning alignment of interior doors 

are alleged, but it appears that remedial adjustments to those doors have been made. 

Trademark opposes the motion.  It argues that Weisz has failed to meet its burden of 

establishing that the Tech-Bilt factors are established.  It further argues that that the motion 

purports to extinguish contractual liabilities, and that there was an implied contract between 

Trademark and Weisz.   

A. Allocation of Burden of Proof 

Trademark asserts that Weisz has not submitted admissible evidence in support of the 

motion.  As to the proper allocation of the burden of proof, “when no one objects, the barebones 

motion which sets forth the ground of good faith, accompanied by a declaration which sets forth 

a brief background of the case is sufficient.”  (See City of Grand Terrace v. Superior Court 

(1987) 192 Cal.App.3d 1251, 126.)  The motion sets out information concerning the claims and 

the settlement that would be far more than sufficient if there were no opposition.  There is 

opposition, by Trademark, but that does not put the burden back on to the moving party.  “Once 

there is a showing made by the settlor of the settlement, the burden of proof on the issue of 

good faith shifts to the nonsettlor who asserts that the settlement was not made in good faith.” 

(Id.) As provided in Code of Civil Procedure section 877.6(d), “[t]he party asserting the lack of 

good faith shall have the burden of proof on that issue.”  (Dole Food Co., Inc. v. Superior Court 

(2015) 242 Cal.App.4th 894, 909.)  In other words, Trademark has the burden here. 

B. Review of the Evidence 

Trademark has submitted the declaration of an expert, Mark Van Wonterghem.  Mr. Van 

Wonterghem asserts that deficient framing has been the cause of a number of problems, 

including stucco problems, and estimates Weisz’s liability at between $100,000 and $200,000.  

His declaration refers to the framing generally, and states that bad framing often leads to myriad 

problems.  He does not indicate that he has observed any particular problem with the framing, 

or problem caused by defective framing in this case.  Expert discovery is not complete, and he 
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has not had the opportunity to finish his work.  In reply, Weisz points out (consistently with its 

initial moving papers), that it was not responsible for the general framing of the building, which 

would render Van Wonterghem’s observations irrelevant to its potential liability. 

Considering all of the submitted evidence, Trademark has failed to show the lack of good 

faith, largely because the Van Wonterghem declaration is vague and attributes work to Weisz 

that was done by someone else.  Even if Weisz had the burden of proof, the evidence is 

sufficient to discharge that burden.  The settlement is in good faith. 

C. Scope of Extinguished Claims 

The remaining dispute concerns the extent of the protection from liability.  The parties 

appear to agree that granting the motion extinguishes claims for equitable indemnity, 

contribution, and comparative fault.  They agree that granting the motion does not extinguish 

claims for express indemnity, breach of contract, or express warranty.  Weisz points out, 

however, that the complaint does not assert any claim against it for implied contractual 

indemnity, express indemnity, or breach of contract. 

The dispute appears to be whether a good faith motion can extinguish liability for a claim 

of implied contractual indemnity.  Trademark relies on Peter Culley & Associates v. Superior 

Court (1992) 10 Cal.App.4th 1484, 1490, which held that the good faith settlement determination 

does not apply to claims based on contractual indemnity.  Weisz asserts that “implied 

contractual indemnity” is a theory of liability that is barred by a finding of good faith, relying on 

Bay Development Ltd. v. Superior Court (1990) 50 Cal.3d 1012, 1032.)  Indeed, that is precisely 

what Bay Development holds.  Peter Culley, in contrast, concerned an express indemnity 

provision.  Thus, assuming arguendo that Trademark can prove that an implied contract 

between it and Weisz exists, it is not necessary to resolve that issue to decide this motion.  

Even if such a contract does exist, any implied indemnity that it created would properly be 

extinguished by this motion.  Accordingly, this is not a ground for denying the motion.   

D. Conclusion 

Accordingly, the motion is granted, and liability of Weisz to Trademark is extinguished to 

the extent it relies on equitable indemnity, contribution, comparative fault, and any indemnity 

arising from any implied contract between them.  

 

  

 2.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS. ASHLAND, INC. 
HEARING ON MOTION TO TAX COSTS 
FILED BY UNION OIL COMPANY OF CALIFORNIA 
* TENTATIVE RULING: * 
 

Union Oil moves to strike/tax plaintiffs’ costs.  The Court rules as follows with respect to 

the particular items identified in the motion:  
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Item 9: costs of transcripts that were not ordered by the court.  ($25,515.46) 

The cost of transcripts that were not expressly ordered by the court is not recoverable, 

and the motion to strike is granted as to that item.   

 Item 16: Other: travel expenses for hearings ($100,753.94); mediation expenses 

(2,462.57, 724.50); other transcripts not ordered by the court ($3,681.56); 

As to mediation expenses, the motion to strike is denied.  This Court, like many other 

courts, strongly encourages mediation, and views it as an important part of attempting to resolve 

disputes and assuring that the matters actually tried are those that need to be tried.  Even an 

unsuccessful mediation promotes those objectives, and the Court considers that expense 

(which is small relative to everything at issue in this case), reasonably necessary.  The cost of 

voluntary mediation may be awarded in the discretion of the court.  (Berkeley Cement, Inc. v. 

Regents of Univ. of Cal. (2019) 30 Cal.App.5th 1133, 1140.)  

Travel expenses are expressly authorized for depositions, but not for other purposes.  

The court may grant them in the exercise of its discretion, but it must be shown that they “were 

necessary to conduct the litigation, as opposed to being merely convenient.” (Ladas v. California 

Sate Auto. Assn. (1993) 19 Cal.App.4th 761, 775-776.  Meals are not specifically recoverable.  

(Id.) 

In this case, nearly all of the attorneys have their offices outside of the Bay Area, and 

many (on both sides) from outside the State of California.  The parties have the right to choose 

their attorneys, including attorneys from other state.  The attorneys in this case, without 

exception, were quite able.  Nonetheless, the Bay Area has a large number of capable 

attorneys, even for a case of this nature, such that the Court does not find that it is “reasonably 

necessary” to hire attorneys from outside of the Bay Area, as opposed to “merely convenient or 

beneficial.” The Court disallows any cost associated with travel to the Bay Area in this case. 

As to the travel expenses for witnesses, plaintiffs opted for the California forum, 

opposing defendants’ efforts to have the case tried in Arkansas.  Plaintiffs are entitled to make 

that choice, but the additional costs of doing so are properly born by them as part of that choice. 

To the extent that the Court has discretion to award meals (separately from travel 

expenses), it declines to award them, because they are intertwined with other travel expenses 

and because the expense of meals would exist even absent the litigation.   

As to the hearing transcripts, they were not ordered by the court and are not allowed. 

The motion to strike is granted in part and denied in part, as set forth above.  Defense 

counsel is to prepare an order. 
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 3.  TIME:  9:00   CASE#: MSC16-00815 
CASE NAME: EAVES VS. ASHLAND, INC. 
HEARING ON MOTION TO STRIKE OR TAX COSTS OF ASHLAND, INC. 
FILED BY REGINA EAVES 
* TENTATIVE RULING: * 
 

Ashland is a prevailing party, and is entitled to statutory costs.  In addition, Ashland 

made an offer to compromise pursuant to Code of Civil Procedure section 998, which was not 

accepted, and therefore Ashland seeks to recover additional expert witness costs as provided 

by that section.  Ashland made offers to all seven plaintiffs totaling $37,500.  The expert costs 

sought by virtue of the offer (as corrected) are $111,364.56. 

The Section 998 Offer: 

As to the claim that the offer was not valid because it contained an overbroad release, 

this can be an issue in some instances.  (McKenzie v. Ford Motor Co.  (2015) 238 Cal.App.4th 

695, 706-707 [inclusion of other claims can make it impossible to evaluate the offer].)  In this 

instance, however, there is no other plausible claim that could render the offer invalid.   

The primary issue is whether this offer was reasonable in the context of this case.  

In order to qualify, the offer must be reasonable and in good faith.  As stated in Melendrez v. 

Ameron Int’l Corp. (2015) 240 Cal.App.4th 632, 647, the offer must be “realistically reasonable 

under the circumstances of the particular case and that there be some reasonable prospect of 

acceptance. A party having no expectation that is offer will be accepted will not be allowed to 

benefit from a no-risk offer made for the sole purpose of later recovering large expert witness 

fees.”  [internal citations and quotation marks omitted.]  (See also Adams v. Ford Motor Co.  

(2011) 199 Cal.App.4th 1475, 1485 [“the defendant must reasonably believe that the plaintiff 

might accept his offer[.]”)  As stated in Wear v. Calderon (1981) 121 Cal.App.3d 818, 821, 

“a plaintiff may not reasonably be expected to accept a token or nominal offer from any 

defendant exposed to this magnitude of liability unless it is absolutely clear that no reasonable 

possibility exists that the defendant will be held liable.” 

The offer itself is close to nominal in the context of this case, although the Court must 

recognize that the waiver of costs in this case adds something to it.  Ashland’s costs as a 

prevailing party, separate from the expert costs available based on the section 998 offer are 

substantial.  This figure is not surprising, and could have been estimated at the time of the offer. 

In considering whether the offer was reasonable, the court will not focus on the issues 

that predominated for both defendants (toxicity, exposure levels, damages, etc.), because the 

offer clearly would not have been reasonable based on those issues.  But Ashland had another 

discrete claim: that it did not sell rubber solvents to Cooper tire during the relevant time periods.  

This evidence made Ashland’s case somewhat stronger than Union Oil’s case, although we do 

not know the basis for the jury’s finding, because the jury simply found that Ashland was not 

negligent. While Ashland points to evidence supporting this claim in its opposition, in resolving 

the summary judgment motion, the court found that that there was sufficient evidence to create 

a triable issue of fact as to whether Ashland rubber solvents were provided to the Cooper Tire 
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plant.  (Rita Feczer testified in her deposition that Union Oil and Ashland were the only two 

suppliers to Texarkana from December 1983 and 1987.)  Of course, the fact that summary 

judgment was denied is not dispositive. (Carver v. Chevron U.S.A., Inc.  (2002) 97 Cal.App.4th 

132, 152-153.)  Indeed, Ashland relies to some degree on Carter, but in that case, the offer 

included a waiver of fees and costs that exceeded $1.4 million.  Moreover, Carter provides little 

information about the merits of the case that would enable the reader to determine whether the 

offer was reasonable.   

  The key is not to view the matter in the light of the jury verdict (against either 

defendant), or the ruling on summary judgment (which was decided after the offer expired), or 

an unreasonable plaintiff, but based on the knowledge at the time of the offer.  The case against 

Ashland was weaker than that against Union Oil, but it had a chance of prevailing, and 

potentially resulting in a large verdict.  Given that, no reasonable plaintiff’s attorney could have 

accepted it, and no reasonable defense counsel could have expected otherwise.   

The motion to strike is granted as to the expert costs.  It is not necessary to address the 

“unity of interest” issue. 

Other cost issues: 

 As to the costs unaffected by the section 998 offer, plaintiffs seek to strike certain 

other costs. 

First, they assert that the costs must be apportioned by the court among the defendants   

(Charton v. Harkety (2016) 247 Cal.App.4th 730, 743-744.)  Ashland responds that this in 

essence has been done, because the amounts requested reflect only the amounts they actually 

incurred. This resolves that issue.  In essence, an apportionment already has been made by 

virtue of the apparent cost-sharing agreement that Ashland made, which resulted in its actual 

out-of-pocket costs. 

Second, Plaintiffs dispute the charge for exhibits and copies not used at trial, $8,588.56.  

There is no specific breakdown of the particular exhibits, and it is not shown if they were actually 

used at trial.  While plaintiffs rely on Ladas v. California Sate Auto. Assn. (1993) 19 Cal.App.4th 

761, 775-776, in that case, the matter was resolved prior to the trial.  In exercising its discretion, 

the court believes that the materials are reasonably necessary if they actually were prepared 

and in the courtroom during the trial. The motion to strike is denied as to those costs. 

Third, plaintiffs dispute the use of technical support staff at the trial. While there is some 

difference in the case law, this court finds the reasoning of Bender County of Los Angeles 

(2013) 217 Cal.App.4th 968, 990-991 and Green v. County of Riverside (2015) 238 Cal.App.4th 

1363, 1374, to be most persuasive. Indeed, this trial exemplifies the point:  the efficient use of 

technology in the courtroom to facilitate the presentation of documentary evidence vastly 

improved the presentation of the case to the jury and the court made the trial proceed more 

quickly, efficiently, and persuasively, benefiting all concerned.  These expenses were an integral 

part of that.  This applies as well to “video sync” for depositions and a “hot seat operator.” 
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Fourth, in their reply brief, plaintiffs raise for the first time objections to some relatively 

small costs: rush production of transcripts, some small mathematical issues, some duplicative 

charges, and part of the charge for Pamela Williams.  Because these were raised in the reply 

brief, Ashland had no opportunity to respond in writing, and those costs will not be disallowed. 

The motion to strike costs is granted in part and denied in part as set forth above. 

Ashland’s counsel is to prepare an order. 

 

  

 4.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON MOTION TO COMPEL RESPONSES TO SPECIAL INTERROGS.  (Set 1) 
FILED BY SETERUS INC. 
* TENTATIVE RULING: * 
 

The motion concerns failure to respond to discovery served in aid of collecting on a bill of 

costs.  Plaintiffs assert that (1) counsel was not aware of the cost award, because the court had 

denied Seterus’s motion for attorney fees but “the court made a hand written notation on an 

order that costs were recoverable”; (2) he never received the discovery; and (3) he never 

received the motion.  Plaintiffs now attest that the judgment for costs has been paid in full, and 

that it was not aware of the motion or the costs award.  As to counsel’s claims, the judgment of 

dismissal as to Seterus was entered on November 14, 2018.  It specifically provided that 

Seterus was entitled to its costs.  The memorandum of costs was then served on Plaintiff’s 

counsel.  Consistent with the practice of the clerk’s office, once the time to challenge the cost bill 

passed, the Clerk prepared a judgment with costs added, with a notation specifically stating the 

amount of costs.  Both versions of the judgment were served on plaintiffs’ counsel.  As to 

counsel’s other claims, the discovery and motions are accompanied by proofs of service, and 

the motions appear in File and Serve Express.  Moreover, in its reply, Seterus establishes that 

there were communications about the cost award and plaintiffs’ counsel declined to pay, 

rendering the discovery necessary. 

Seterus seeks sanctions of $1,830, which includes time spent preparing the reply and 

attending the hearing, and only two hours drafting the motion.  The amounts are reasonable, 

and plaintiff’s explanations for the failures to respond do not substantially justify the failure to 

provide any type of response to the discovery. 
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 5.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON MOTION TO COMPEL RESPONSES TO REQ. FOR PRODUCTION  (Set 1) 
FILED BY SETERUS INC. 
* TENTATIVE RULING: * 
 

The motion concerns failure to respond to discovery served in aid of collecting on a bill of 

costs.  Plaintiffs assert that (1) counsel was not aware of the cost award, because the court had 

denied Seterus’s motion for attorney fees but “the court made a hand written notation on an 

order that costs were recoverable”; (2) he never received the discovery; and (3) he never 

received the motion.  Plaintiffs now attest that the judgment for costs has been paid in full, and 

that it was not aware of the motion or the costs award.  As to counsel’s claims, the judgment of 

dismissal as to Seterus was entered on November 14, 2018.  It specifically provided that 

Seterus was entitled to its costs.  The memorandum of costs was then served on plaintiffs’ 

counsel.  Consistent with the practice of the clerk’s office, once the time to challenge the cost bill 

passed, the Clerk prepared a judgment with costs added, with a notation specifically stating the 

amount of costs.  Both versions of the judgment were served on plaintiffs’ counsel.  As to 

counsel’s other claims, the discovery and motions are accompanied by proofs of service, and 

the motions appear in File and Serve Express. Moreover, in its reply, Seterus establishes that 

there were communications about the cost award and plaintiffs’ counsel declined to pay, 

rendering the discovery necessary. 

Seterus seeks sanctions of $1,830, which includes time spent preparing the reply and 

attending the hearing, and only two hours drafting the motion.  The amounts are reasonable, 

and plaintiff’s explanations for the failures to respond do not substantially justify the failure to 

provide any type of response to the discovery. 

 

  

 6.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 
 Defendant First American Title Company’s motion to strike plaintiff’s claim for punitive 
damages is granted.  The Court has sustained defendant’s demurrer to plaintiff’s First Cause of 
Action for intentional fraud, the only cause of action that might have supported a claim for 
punitive damages.  Defendant shall file an answer on or before August 16, 2019. 
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 7.  TIME:  9:00   CASE#: MSC16-01564 
CASE NAME: TIMOTHY CATES VS. 1ST AMERICAN 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY FIRST AMERICAN TITLE COMPANY 
* TENTATIVE RULING: * 
 
 Defendant First American Title Company demurs to plaintiffs’ Second 
Amended Complaint (“SAC”).  The demurrer to the First Cause of Cause of Action for fraud is 
sustained without leave to amend.  The demurrer to the Third Cause of Action for negligence 
is overruled.  Defendant shall file an answer on or before August 16, 2019. 
 
 A. The First Cause of Action (Fraud). 
  
 The First Cause of Action is for intentional fraud.  This cause of action is based on two 
alleged intentional misrepresentations. 
 
 Defendant represented that it “would accurately describe the Lots to be encumbered by” 
each deed of trust.  (SAC, ¶ 44.)  Also, defendant represented “that the documents presented 
for signing in March 2007, were correctly drawn with the accurate description of the lot to be 
encumbered …”  (SAC, ¶ 45.)  Despite these representations, after the deeds of trust were 
signed defendant “altered or forged those deeds of trust by incorrectly describing the property or 
by adding a property description… that added the description of all (18) LOTS and not just one 
…”  (SAC, ¶ 45.) 
 
 In their opposition memorandum, plaintiffs assert that defendant altered the deeds 
of trust after signature “for a single purpose, to protect the interest of the lenders.  
[Emphasis in original.]”  (Opposition, p. 9, line 5.)  However, this is not consistent with the 
allegations of the Second Amended Complaint. 
 
 Plaintiffs allege that the deed of trust beneficiaries provided defendant with escrow 
instructions that “specifically stated that each LOAN would be secured with a deed of trust on 
one LOT.”  (SAC, ¶ 41.)  And plaintiffs also describe those same beneficiaries as co-victims of 
defendant’s fraud: “FATCO misrepresented to PLAINTIFFS and LENDERS that they would 
accurately describe the LOTS …”  (SAC, ¶ 44.) 
 
 The mystery of defendant’s motive for altering the deeds of trust is addressed in 
paragraph 47, which reads as follows: 
 

 PLAINTIFFs allege that FATCO’s employees intended to forge the 
Cross-Collateralized Deeds of trust with the intent to correct previous errors they 
made in drafting the after [sic] the Cross-Collateralized Deeds of rust [sic] were 
notarized.  [Emphasis added.] 

 
According to plaintiff’s own pleading, defendant altered the deeds of trust to correct errors in the 
deeds of trust, and not “to protect the interest of the lenders.” 
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 The problem is that a botched attempt to correct errors is not fraud.  It may have been 
illegal for defendant to alter documents after they had been signed and notarized, it may have 
been forgery as plaintiffs allege, but defendant’s intent in doing so was a benign intent, not a 
fraudulent one.  And fraudulent intent is of course an essential element of a fraud cause of 
action.  (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638.) 
 
 In light of this ruling, the Court need not reach the additional arguments raised in 
defendant’s demurrer. 
 
 B. The Third Cause of Action (Negligence). 
  
 The Third Cause of Action is for common law negligence.  This cause of action is based 
on defendant’s conduct in failing to timely correct the cross-collateralized deeds of trust, by 
obtaining and recording deeds of reconveyance after agreeing to undertake that task. 
 
 Defendant demurs on three grounds.  The Court finds that none of these three grounds 
is applicable. 
 
  B-1. The Erlich Decision. 
 
 First, defendant argues that plaintiffs’ negligence cause of action is barred by the rule 
articulated in the Erlich decision.  (See, Erlich v. Menezes (1999) 21 Cal.4th 543, 551-554.)  
The court there held that a plaintiff may not recast an ordinary breach of contract as a non-
intentional tort. 
 
 The problem with this argument is that plaintiffs’ negligence theory is not based on the 
breach of a contract with defendant.  Plaintiffs allege that defendant voluntarily undertook the 
task of obtaining and recording deeds of reconveyance, presumably to minimize its own liability.  
(SAC, ¶ 68 and ¶ 70.)  Plaintiffs do not allege that defendant was contractually obligated to do 
so.  Accordingly, the Erlich decision does not apply. 
 
  B-2. The Common Interest Privilege. 
 
 Defendant’s next argument is that plaintiff’s negligence cause of action is barred by the 
common interest privilege.  (Civ. Code, § 47, subd. (c).)  Defendant relies on case law holding 
that the privilege applies to a party’s conduct in recording documents.  (See, Schep v. Capital 
One, N.A. (2017) 12 Cal.App.5th 1331, 1337.) 
 
 The privilege is not applicable here, because the allegedly negligent conduct was not the 
recordation of documents.  Rather, it was the failure to record deeds of reconveyance in a timely 
manner.  Defendant has not made a persuasive argument that the common interest privilege 
would apply to the conduct alleged. 
 
  B-3. Duty. 
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 Finally, defendant argues that it had no duty to obtain and record deeds of 
reconveyance, because an escrow holder’s only duty is to follow the terms of the escrow 
instructions.  Defendant cites a number of California decisions to this effect. 
 
 The Court agrees that defendant would not be liable in negligence for its original mistake 
in drafting the deeds of trust, under the decisions defendant cites.  However, plaintiffs now 
allege that defendant voluntarily undertook the task of obtaining and recording deeds of 
reconveyance on plaintiffs’ behalf, long after the close of escrow.  (SAC, ¶ 68 and ¶ 70.) 
 
 Defendant does not dispute the proposition that one may voluntarily assume a duty of 
care.  (See generally, Williams v. State of California (1983) 34 Cal.3d 18, 23 [one who 
voluntarily undertakes to help another “is under a duty to exercise due care in performance”].)  
Instead, defendant makes the following two arguments: 
 

[1]  To the extent that Plaintiffs allege that First American assumed the duty to 
reconvey, those allegations should be disregarded as contradicted by Plaintiffs’ 
own pleading.  [RJN, Ex. 5 (SAC ¶ 72)] and the judicially noticed partial 
reconveyances themselves [RJN, ex. 13-19 (Partial Reconveyances)], as the 
lenders and beneficiaries under each deed of trust, not First American, partially 
reconveyed the deeds of trust.  [Citation omitted.]  [2]  In any event, any efforts by 
First American to obtain the partial reconveyances, in response to Plaintiffs’ 
demand or after the litigation was filed [RJN, Ex. 5 (SAC ¶¶68, 69, 60)] are 
privileged under Civil Code Section 47(b).  [Citation omitted.] 

 
The Court finds that both arguments lack merit. 
 

The Purported Contradiction 
 
 In paragraph 72, plaintiff sets out a chart showing when the deeds of reconveyance were 
recorded.  In paragraph 73, plaintiff further alleges as follows: 
 

 PLAINTIFFS thereafter were notified by another title company that one of the 
reconveyances (Lot 17, 810 Wilson) failed to properly release the Cross-
collateralized Deeds of Trust and was encumbering all of the eighteen (18) LOTS.  
This issue was not resolved until May 9, 2017. 

 
The Court does not understand the logic of defendant’s argument that plaintiff’s allegation of an 
assumption of duty is somehow inconsistent with paragraph 72’s chart showing when deeds of 
reconveyance were recorded. 
 
 The Court also does not understand defendant’s argument that plaintiff’s allegation of an 
assumption of duty is inconsistent with the recorded deeds of reconveyance.  Defendant refers 
the Court to the request for judicial notice, Exhibits 13 through 19, but does not explain how they 
prove an inconsistency.  Of course, it was the deed of trust beneficiaries, and not defendant, 
who as defendant argues “partially reconveyed the deeds of trust.”  But this is because 
defendant would not have had that authority.  It is not inconsistent with defendant having been 
the one who drafted the deeds, saw to their signature, and ensured that they were recorded. 
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 To the contrary, while the Court cannot consider evidentiary issues on a demurrer, the 
recorded deeds seem to corroborate plaintiffs’ allegation.   Defendant’s Exhibit 14, for example, 
is a deed of reconveyance recorded on December 14, 2016.  This deed has “First American 
Title” stamped at the top left, and the recorder’s stamp includes the language “Acct 2264: First 
American Title Company Concord.” 
 

The Litigation Privilege 
 
 Defendant does not make a persuasive argument that its alleged conduct, failing to 
timely obtain and record deeds of reconveyance, could somehow be deemed a “privileged 
publication” made in a “judicial proceeding.”  (Civ. Code, § 47, subd. (b).)  Plaintiffs are not suing 
for any kind of publication related to this litigation; they are suing for defendant’s failure to 
perform a duty it undertook to correct its acknowledged drafting errors.  Obtaining and recording 
deeds of reconveyance might reduce defendant’s liability in this litigation, but it does not 
logically follow that the litigation privilege applies to that conduct. 
 

  

 8.  TIME:  9:00   CASE#: MSC18-00857 
CASE NAME: NUNN VS. OCWEN 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES 
FILED BY OCWEN LOAN SERVICING, LLC 
* TENTATIVE RULING: * 
 
Granted.  Plaintiff is to supplement her responses within 30 days (subject to the Court’s 
determination of the order to show cause re dismissal).  The request for sanctions is granted 
as to Ms. Nunn (not her former counsel), but only in the amount of $1,000, because the Court 
does not have before it sufficient information concerning the surrounding circumstances of the 
failure to comply to determine whether special circumstances would make a full award of 
sanctions unjust. 
 

  

 9.  TIME:  9:00   CASE#: MSC18-01006 
CASE NAME: TROY CHRISTOPHER VS. TIN MAN MERCHANDISING 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JOSHUA JACOBS 
* TENTATIVE RULING: * 
 
Based on the moving papers and the lack of opposition, the motion is granted.  The Court 
reminds counsel for the moving party that they will not formally be relieved as counsel until proof 
of service of that order on plaintiff is filed with the Court pursuant to CRC 3.1362(e). 
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10.  TIME:  9:00   CASE#: MSC18-01006 
CASE NAME: TROY CHRISTOPHER VS. TIN MAN MERCHANDISING 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY TROY CHRISTOPHER 
* TENTATIVE RULING: * 
 
Based on the moving papers and the lack of opposition, the motion is granted.  The Court 
reminds counsel for the moving party that they will not formally be relieved as counsel until proof 
of service of that order on plaintiff is filed with the Court pursuant to CRC 3.1362(e). 
 

  

11.  TIME:  9:00   CASE#: MSC18-01006 
CASE NAME: TROY CHRISTOPHER VS. TIN MAN MERCHANDISING 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ALYSSA ROWE 
* TENTATIVE RULING: * 
 
Based on the moving papers and the lack of opposition, the motion is granted.  The Court 
reminds counsel for the moving party that they will not formally be relieved as counsel until proof 
of service of that order on plaintiff is filed with the Court pursuant to CRC 3.1362(e). 
 

  

12.  TIME:  9:00   CASE#: MSC18-01006 
CASE NAME: TROY CHRISTOPHER VS. TIN MAN MERCHANDISING 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY JENNIFER TAPIA 
* TENTATIVE RULING: * 
 
Based on the moving papers and the lack of opposition, the motion is granted.  The Court 
reminds counsel for the moving party that they will not formally be relieved as counsel until proof 
of service of that order on plaintiff is filed with the Court pursuant to CRC 3.1362(e). 
 

  

13.  TIME:  9:00   CASE#: MSC18-01132 
CASE NAME: SCHWENDEMAN VS. TRAVEL STAFF 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY CONNIE SCHWENDEMAN 
* TENTATIVE RULING: * 
 
Granted.  Plaintiff’s moving papers state adequate grounds.  Defendant has filed a response 
reserving various rights and outlining its expected steps in the event of an amendment, but does 
not oppose the motion. 
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14.  TIME:  9:00   CASE#: MSN19-0616 
CASE NAME: 1147 CAREY DR.  VS.  CITY OF CONCORD 
HEARING ON CITY OF CONCORD CITATION APPEAL  ( 1147 CAREY DR. ) 
FILED BY PETITIONER 
* TENTATIVE RULING: * 
 
Hearing required. 
 

 

 
ADD-ONS 

 

 15.  TIME:  9:05   CASE#: MSC18-00857 
CASE NAME: NUNN VS. OCWEN 
HEARING ON OSC RE: WHY THIS CASE SHOULD NOT BE DISMISSED FOR 
PLAINTIFF'S FAILURE TO APPEAR & PROSECUTE CASE 
* TENTATIVE RULING: * 
 
Appearances required. 
 

 

16.  TIME:  9:05   CASE#: MSC18-00857 
CASE NAME: NUNN VS. OCWEN 
HEARING ON OSC RE: WHY PLAINTIFF SHOULD NOT BE SANCTIONED FOR 
HER FAILURE TO APPEAR AT 5/17/19 CMC 
* TENTATIVE RULING: * 
 
Appearances required. 
 

 

17.  TIME:  9:05   CASE#: MSC18-00857 
CASE NAME: NUNN VS. OCWEN 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearances required. 
 

 

 


